Dat e: Decenmber 2, 1997

Case Nos.: 96- ERA- 41
97- CAA-6

In the matter of:

BOBBY W WRI GHT,
Conpl ai nant

V.

TENNESSEE VALLEY AUTHORI TY,
Respondent .

RECOMVENDED DECI SI ON AND ORDER:

RESPONDENT’ S MOTI ON FOR SUVMMARY DECI SI ON SHOULD BE GRANTED

This case arises under the enployee protection provisions of
several federal statutes: the Cean Air Act, 42 U S.C. § 7622;
the Solid Waste Disposal Act, as anmended by the Resource Conser-
vation and Recovery act, 42 U S.C. 8§ 697]; the Safe Drinking
Water Act, 42 U.S.C. 8 300j] - 9; the Water Pollution Control Act,
33 U.S.C. 8 1367; the Conprehensive Environnental Response, Com
pensation and Liability act, 42 U S.C. § 9610; the Toxic Sub-
stances Control Act, 15 U S.C. 8 2622; and the Energy Reorgani -
zation Act of 1974, as anended (ERA), 42 U S.C. 8§ 5851. The Com
pl ai nant, Bobby W Wight, filed his first conplaint alleging
retaliation and discrimnation by his enployer, Tennessee Vall ey
Aut hority (TVA), on Septenber 20, 1995. A second conpl aint,
all eging additional acts of retaliation and discrimnation
against himas a result of his engaging in protected activity,
was filed on October 29, 1996. Both conplaints were investigated
by the Adm nistrator, Wage and Hour Division, U S. Departnent of
Labor, and in both cases, determ nations favorable to the Com
pl ai nant were issued. TVA tinely requested hearings in each
case. By Order of the Chief Adm nistrative Law Judge, issued on
April 2, 1997, the cases were consolidated for hearing and deci -
sion before ne.

The Respondent, TVA, filed its Mtion for Summary Deci sion,
wi th supporting nmenorandum 29 C.F.R 88 18.1(a), 18.40, 18.41
(1996), on April 2, 1997. The conplai nant’s Response, in oOpposi -
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tion to summary judgnment, was filed on May 5, 1997. Further pro-
ceedi ngs have been stayed pending this ruling.

The Conplainant’s All eged Protected Activity

In his response to the Respondent’s Mdtion to Dismss, the
Conpl ai nant succinctly sunmari zes his inpression of what he
alleges is protected activity which led to retaliation and
di scrimnation again him in violation of the enpl oyee protec-
tion provisions of the referenced environmental statutes:

1. The conpl ai nant’ s expressions of concern with
regard to the handling of ground disks and the
groundi ng of high voltage equi pnment at Respondent’s
coal -fired el ectric power-generating plant in Kingston,
Tennessee, were protected activity under the enpl oyee
protection provisions of the Acts cited by the com

pl ai nant, because the inproper use of ground disks and
i mproper groundi ng of equipnment can result in fires,
boi | er expl osions, the shutdown of pollution control
equi pnrent, and contam nation by the rel ease of
asbestos, PCBs, and other toxic substances.

2. The conplainant’s filing and pursuit of the
original conplaint in this case, resulting in find-
ings in his favor by the Wage and Hour Division, was
protected activity under the ... enpl oyee protection
provi si ons.

Response, pp. 7, 17.

The All eged Retaliation and Discrinination.

The adverse actions taken agai nst the Conpl ai nant by the
Respondent, TVA, allegedly for retaliatory and discrimnatory
reasons, are detailed in the Conplaints:

1. On April 5, 1995, Wight received a witten
reprimand from Kenneth E. Lewi s, Mintenance Super -

i ntendent at the Kingston facility, for his willful
failure to timely conplete an assignnent, for |eaving
work early w thout perm ssion on March 13, and for
permtting electricians to swap shifts w thout obtain-
i ng approval of his supervisor, Brenda Byers. Each of
the three allegations in the reprimand is disputed by
t he Conpl ai nant .

2. The Conpl ai nant was suspended for three days,
wi t hout pay, by M. Lewis on August 28, 1995, for
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all ow ng enpl oyees to sign out at 12:30 p.m when they
had actually left the facility up to a half-hour
earlier.

3. Also on August 28, 1995, the Conpl ai nant
received his performance review for the previous 17
nmonth period. For the first time in his TVA career his
wor k performance was rated “unacceptabl e”.

4. In his next annual performance appraisal, received
on Septenber 24, 1996, the Conpl ai nant was given rat-
ings of “marginal performance, inprovenment needed” on
two occupational responsibilities.

5. At the performance review nmeeting with M.
Byers and M. Lewis in Septenber 1996, the Conpl ai nant
was orally reprimanded for taking a | eave day to con-
duct personal business w thout notifying his supervisor
in advance. He was placed on | eave control, being
required to obtain prior approval of all future |eave.

6. On Cctober 3, 1996, the Conplai nant was
relieved of his duties as a foreman and assigned to
perform m nor mai ntenance tasks under the special
supervi sion of an individual in another departnment who
is a machinist, not an electrician or electrical
engi neer.

7. The Conpl ai nant al | eges that the adverse
actions taken in Septenber and October 1996 are al
inretaliation for his protected activity under the
envi ronnmental statutes and for having filed his first
conpl aint on Septenber 20, 1995.

Conpl ai nts, 1995, at pp. 3-5, and 1996, at pp. 6-8.

Rel i ef Request ed.

The Conpl ai nant asserts that retaliation and discrimnation
agai nst himby TVA managers are likely to continue until he re-
ceives an Order of the Secretary of Labor requiring TVA managers
to abate any and all violations. Moreover, the Conpl ai nant
requests seven specific corrective actions:

1. Back pay with interest for work days m ssed
as a result of harassnent and intimdation.

2. Expungenent of negative performance eval uations,
the reprimand and the transfer and denotion, from
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his personnel file and reinstatenent to the forner
ternms, conditions and privileges of his enploynent.

3. Instructions to TVA nmanagers to give conpl ai n-
ant only good reconmendati ons.

4. Prohibit TVA fromdenoting, laying - off or
term nating the Conplainant in the future w thout
good cause.

5. Conpensat ory damages for nental distress,
pain and suffering, |ost future earnings, and her-
assnent, enbarrassnent and hum liation.

6. Puni ti ve damages under provisions of the Safe
Drinking Water Act and Toxic Substances Control Act.

7. Rei mbur senent of reasonabl e costs, expenses
and attorney fees.

Conpl ai nt, 1996, at pg. 8.

The G ounds for Summary Deci si on.

The Respondent argues that the concern raised by the Com

pl ai nant about the use of ground disks is not a protected activ-
ity under any of the cited environnmental statutes, and that since
the first conplaint is not based on a reasonabl e perception of a
violation of an environnmental statute, it cannot formthe basis
for a subsequent claimof reprisal. Thus, there being no genuine
issue of material fact to be decided, TVA clains entitlenent to
summary deci sion.

Sunmary Deci sion: The Legal Standards.

In her Recormended Deci sion and Order Granting Respondents’
Motions to Dismiss and/or for Summary Decision in the case of
Kesterson v. Y-12 Nucl ear Weapons Plant, et al., ALJ Case No. 95-
CAA-12 (ALJ Aug. 5, 1996), aff’d. ARB Case No. 96-173 (ARB
April 8, 1997), Adm nistrative Law Judge Edith Barnett concisely
summari zed the | egal standards to be applied in deciding notions
for sunmary decision for failure to state a claimon which relief
can be granted in environnental whistleblower cases, relying on
Varnadore v. Martin Marietta Energy Systens, Case Nos. 95- CAA-2,
94- CAA-3, 94-CAA-2, 93-CAA-1, 92-CAA-5 (ARB June 14, 1996) slip
op., pp. 15-16 (hereafter, Varnadore):
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Such notions are governed by 29 C F.R 88
18.40 and 18.41. The ARB (Adm nistrative
Revi ew Board) applies the standards set forth
by he United States Supreme Court in the
cases of Anderson v. Liberty Lobby, 477 U.S.
242 (1986) and Celotex Corp. v. Catrett, 477
U S. 317 (1986) to notions for summary deci -
sion. A party opposing such a notion is not
permtted to rest upon nere allegations or
deni al s of his pleading, but nust set forth
specific facts showing that there is a gen-
uine issue of fact for the hearing. To de-
feat a properly supported notion for sunmary
deci sion, the non-noving party nust present
affirmati ve evidence. |If the non-novant
fails to make a show ng sufficient to estab-
lish the existence of an el enent essential to
that party’s case, and on which that party
will bear the burden of proof at trial, there
IS no genuine issue of material fact and the
novant is entitled to sunmmary deci sion.

The burdens of proof in environnental
whi st | ebl ower cases are as follows. Com
pl ai nants nust prove, by a preponderance of
the evidence, that they were retaliated
agai nst for engaging in protected activity.
Such a show ng requires proof that they
engaged in protected activity; the enployer
knew about it; and the enployer then took
adverse action agai nst them which was noti -
vated at least in part by the enpl oyee’s
protected activity. |In dual notive cases,
once the conpl ai nant has proven by a prepon-
derance of the evidence that unlawful notive
pl ayed a part in the enployer’s decision to
t ake adverse action, the enployer then has
the burden of proving that it would have
taken adverse action for legitimte reasons
in any event. (Varnadore, slip op. at 31-
32).

The standards for dismssal for failure
to state a clai mupon which relief can be
granted are as follows. The facts alleged in
the complaint are taken as true, and all rea-
sonabl e inferences are nmade in favor of the
non-noving party. A dismssal is purely on
the |l egal sufficiency of the conplainant’s
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case. Even if the conplainant proved all of
its allegations, (s)he could not prevail. In
ot her words, even if the facts alleged are
taken as true, no claimhas been stated which
woul d entitle the conplainant to relief.
(Varnadore, slip op. at 58-59).

Appl yi ng these standards, | conclude that summary deci sion

is appropriate in this case and so recommend that the Respon-
dent’s Motion be granted.

Ti nel i ness of Conpl ai nts.

The Conpl ai nant all eges discrimnatory and retaliatory
behavi or by TVA managers towards himin violation of the Energy
Reor gani zati on Act (ERA) as well as enpl oyee protection provi-
sions of several other environmental statutes. The limtations
period within which a conplaint nust be filed under the ERA is
180 days fromthe date of the all eged adverse action, while under
each of the other statutes it is only 30 days. 29 CF.R 8§

24. 3(b) Renenbering that the TVA facility at Kingston is not a
nucl ear-powered facility, whether the 180 day |limtations period
of the ERA can be relied on in this matter is open to question.

The Conpl ai nant al |l eges protection under the ERA based on
five very flimsy, if not frivolous, relationships to the nuclear
power industry:

1. Brenda Byers, an electrical engineer and the Conpl ain-
ant’s supervisor, was enployed as an engineer at TVA' s Watts Bar
Nucl ear Plant prior to being transferred to Kingston in 1991.

2. Ms. Byers apparently qualified for a security cl earance
at Watts Bar.

3. Ms. Byers is a product of the “managenent culture” at
TVA.

4. TVA' s nucl ear power prograns, and the quality and
integrity of its managenent and personnel, is subject to regu-

| ation by the Nucl ear Regul atory Conmm ssi on.

5. Ground disks are used in the same fashion at all TVA
power -generating facilities, regardl ess of energy source.

Conpl ai nt, 1995, pg. 5. MNone of these threads of gossaner is
sufficiently substantial to relate any of the Conplainant’s
al l eged protected activities to his having a concern about
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nucl ear safety. Conplaints nmade about safety viol ations other
than those related to nuclear safety are not protected under the
ERA. DeCresci v. Lukens Steel Co., Case No. 87-ERA-13 (Sec'y.
Decenber 16, 1993) It would be entirely unreasonable to find any
connection to a possible violation of the ERA in the Conplain
ant’s expression of safety concerns. Thus, the Conplai nant has
no col orabl e clai munder the ERA and cannot take advantage of its
180 day limtations period.

The applicable limtations period for filing these com
plaints, then, is the 30 day period provided in the other refer-
enced environnmental statutes and the Secretary’s regul ation, 29
CFR 8 24.3(b). A Conplaint is considered to have been fil ed
on the date of mailing. Relying on counsel’s representations,
the first Conplaint was filed on Septenber 20, 1995, and the
second on Cctober 29, 1996. Therefore, as to the first Com
plaint, any clains of allegedly adverse action, discrimnation or
retaliation that occurred before August 21, 1995, are tinme-
barred; as to the second Conpl aint, any clains based on activity
whi ch occurred before Septenber 29, 1996, are tine-barred.

Therefore, the claimarising fromthe witten repri mand
whi ch the Conpl ai nant received on April 5, 1995, from Kenneth E.
Lewi s, Mai ntenance Superintendent at the Kingston plant, pre-
dates the date of filing the first conplaint by nore than 30
days, no good cause which mght allowtolling of the filing
peri od has been shown, and so all clains arising fromthe
April 5 reprimnd nust be dism ssed as untinely.

The remaining clains, arising fromalleged retaliation and
di scri m nati on agai nst the Conpl ai nant, beginning with a three-
day suspension |evied on August 28, 1995, are tinely.

D scussi on

The appropriateness of summary judgnment in environnental
whi st | ebl ower cases such as this is now to be decided in |ight of
the decisions in Kesterson, supra. Relying on prior decisions of
the Secretary of Labor, the ARB stated that the environnental
protection | aws protect enployees for maki ng safety and heal th
conpl aints grounded in conditions constituting reasonably per-
ceived violations of the environnental |aws, but do not protect
an enpl oyee sinply because he subjectively thinks the enpl oyer’s
conduct being conpl ai ned about nmi ght affect the environnent, and
that internal conplains about a technical issue which could only
threaten the environnment if many specul ative events all occurred
was not protected. The Conpl ai nant has the burden of proof to
show t he exi stence of a genuine issue for trial on each el enent
of a prima facie case.




Protected Activity.

The Conpl ai nant argues that his expressions of concern
regardi ng the handling of “ground disks” and the groundi ng of
hi gh-vol t age equi pnent were protected activity because the inpro-
per use of ground disks and inproper grounding of equi pnment can
result in fires, boiler explosions, the shutdown of pollution
control equi pnent, and contam nation by the rel ease of asbestos,
PCBs and ot her toxic substances.

The conpl ainant’s concern in this regard was pronpted by an
incident in Septenber 1992 at the Kingston facility which was
precipitated by a contractor’s inproper grounding of high-voltage
equi pnent in preparation for perform ng nmai ntenance or repair
work on it. The Conplainant’s recollection of that incident is
recorded in a journal he maintained in 1995, apparently after he
bel i eved that TVA managers were taking adverse action agai nst
hi m

The results of this was sone snoke and fire
damage as well as tripping the board, |osing
# | stack and burning up the opacity boards.
Thi s caused considerable air pollution from#
| stack as well as a danger of death of the
peopl e around the 4160 volt board. Al so cost
TVA several thousand dollars in equi pnent
damage .... | feel like, as well as several
ot her people that this incident was covered
up because of the air and environnental
pol | uti on.

(Conpl ai nant’ s Deposition, Exhibit 5). This is the only docu-
mented reference to perceived danger to the environnent in the
record. Soon after that incident occurred, TVA managenent re-
stricted issuance of ground disks to TVA electricians. Later,
the policy was revised to allow issuance of disks to TVA engi-
neers al so, a practice the Conpl ai nant di sagrees wi th, but which
is consistent with the practice at all other TVA facilities.

Wiile failure to properly ground equi pnment can readily be
seen as posing a threat to personal safety and to integrity of
equi prent and nmachinery, a threat to the environnent is nuch nore
tenuous. Many events woul d have to occur to produce adverse
environmental effects - (Conplainant’s Deposition, Tr. 25-28):

i mproper groundi ng of equipnent, attributable to inproper use of
ground di sks and | eads, nust occur; sufficient voltage nust re-
mai n on the equi pnment; excess voltage on the equi pnment nust cause
a spark toignite a fire or must trip the main breaker to the
plant; the fire nust spread to the plant’s boilers (the facility
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has its own firefighters on site), and cause an expl osi on; asbes-
tos nmust be released by the boiler explosion; if a voltage surge
reached a breaker that controls pollution control equipnent, the
equi pnent woul d shut down; if transforners were involved in fire
or explosion, PCBs could be released into the atnosphere from
cooling oil. Al of these events would have to occur to present
a real risk of danger to the environnent. That such a cata-
strophic series of events could occur and cause real environ-
ment al damage is whol ly specul ati ve.

The Conpl ai nant apparently believes that the incident in
Sept enber 1992, which nmay have been precipitated by a contrac-
tor’s inproper grounding of a fan, resulted in sonme degree of
pol I uti on, although none is docunented in the record. Assum ng
that he sincerely believes that TVA's policy regarding issuance
and use of ground disks could lead to a threat to the environ-
ment, and recogni zi ng that proof of an actual violation is not
required, nevertheless Wight's “assunptions are both too nuner-
ous and too specul ative for himreasonably to have perceived that
[ TVA] was about to violate one of the environnental acts”.
Crosby v. Hughes Aircraft Co., Case No. 85-TSC-2, Sec’'y. Aug. 17,
1993, pg. 14. The Conpl ai nant’ s expressions of concern about the
handl i ng of ground di sks and the groundi ng of electrical equip-
ment at the Kingston power plant are not protected activity.

The sincerity of the Conplainant’s concern for potenti al
envi ronnent al danmage resulting fromthe allegedly inproper handl -
ing and use of ground disks is certainly open to question. The
Secretary of labor ruled in Aurich v. Consolidated Edi son Co.,
Case No. 86-CAA-2, Sec’'y. April 23, 1987 (Remand Order), that
conplaints related only to occupational safety and health, in
contrast to safety and health of the general public, are cog-
ni zabl e under the Cccupational Safety and Health Act, but not
under the Clean Air Act (and presumably not under the other
simlar environnmental protection statutes either). The Com
pl ai nant’ s deposition testinony reveals concern for safety of
wor kers and equi pnent, not for the environment or general public:

Q You said that the purpose of the clearance
procedure was to protect personnel and equi pnent.
Are there any other purposes?

A. Not that | could really spell out at this
time. Not to ny know edge, | can’t think of
any.

* * %

Q Are there any other purposes for the ground
di sks ot her than what you descri bed?
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A. Not that | can recall.

(Conpl ai nant’ s Deposition, Tr. 25, 26). Al so, when the Com

pl ai nant was asked what was the purpose of the ground disk
itself, he responded, “well, it’s for the equi pnent and the
folks, too”. (Tr. 26) Wien asked about the purpose of the disks
on nunerous occasions, he consistently answered that the purpose
of the disks was to ensure safety of equi pnment and personnel.
Later, he explained that there are occasi ons when even the high
vol t age equi pnent is not grounded while being worked on (Tr. 28).

The reasonabl e conclusion to be drawmn fromthe Conpl ai nant’s
own testinony is that since ground disks seemto be used only
when there is danger of a worker “getting into the connections”,
and not at all tinmes, that the safety issue was strictly a per-
sonnel safety concern and may be an equi pnent damage concern, but
was never an environnmental concern.

The Conpl ai nant’ s description of the Septenber 1992 i ncident
does not reveal an environnmental hazard:

[ T] he contractors plugged the ground into the hot bus
[i.e. inproperly grounding the fan]. Fortunately, we
didn't have no big fire, but it snmoked things up and
did a lot of sparking and so forth. And after that
happened, that’s when the nenp was issued to not issue
the ground disks to the contractors.

(Compl ainant’s Deposition, Tr. 22, 23). Later in his deposition,
t he Conpl ai nant was agai n questioned regarding his safety con-
cerns about issuance of ground disks. On each occasion, he

tal ked about people being issued di sks when they were unfam i ar
with the equi pment and concern for the safety of peopl e working
on the equi pnment, but never articulated any concern about an
envi ronnental hazard related to inproper use of the disks. His
own expl anation of his responsibilities as a supervisory el ec-
trician (Tr. 45, 46) makes crystal clear that know edge of the
equi pnent and the nature of the potential hazards to hinself and
his crew when working on that equipnent, were paranmount in his
m nd and that concern about the renote potential for environ-
nment al danmage occurring if things went wong was not present.

I discern no protected activity by the Conpl ai nant under the
envi ronnmental statutes regarding the issuance and use of ground-
i ng disks.

Empl oyer Know edge of Protected Activity.
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The above di scussion reflects the Conplai nant’s concern for
the safety of hinself and co-workers and to sone extent, for
damage to equi prent. Hi s di scussions of the ground di sk issues
wi t h managenent reflected those interests. TVA managenent coul d
not reasonably have known that the Conpl ai nant had any thoughts
about potential environmental hazards. This conclusion is sup-
ported by the foll ow ng considerations: The disks are used only
when the presence of workers on the equi pnent is possible; M.
Wight's unwavering concern regarding his own safety and the
safety of his crew, the lack of conmmon traits between the past
accident and the incident involving Ms. Byers; the |ack of evi-
dence regarding the severity of the past accident; the |ack of
evi dence that TVA thought the concern expressed by M. Wight was
anyt hi ng but an Cccupational Health and Safety issue; the |ack of
evi dence show ng anything but a speculative tie between the issu-
ance of ground disks and an environnmental danger; and no evidence
causi ng a reasonabl e inference that a conplaint on the ground
di sks coul d be considered a possible environnmental threat w thout
many specul ative events occurring in between.

To survive a summary judgnment notion the “non-novant nust
establish the existence of all essential elenents of the prim
facie case.” Celotex v. Catrett, 477 U S. at 322-23 (1986).
Respondents’ know edge of the protected actions is an essenti al
element. Morris v. The Anerican Inspection Co., Case No. 92- ERA-
5 (Sec’y Dec. 15, 1992) TVA managenent had no know edge of the
Conpl ainant’ s all eged protected activity based on concern about
hazards to the environnent.

Enmpl oyer’ s Mbtivation for Adverse Action.

Even if the Conplainant has engaged in protected activity
whi ch the enpl oyer knows about, elenents which are not estab-
i shed here, the Conplainant still nust prove, by a preponderance
of the evidence, that the enployer took adverse action agai nst
hi m whi ch was notivated at |least in party by the enpl oyee' s pro-
tected activity. Kesterson, Case No. 95-CAA-12, ALJ Aug. 5,
1996, slip op. 8. For an enployer’s action to constitute an ad-
verse action within the neaning of the environnental statutes, a

“tangi ble job detrinent” - sonmething affecting a conplainant’s
conpensation, terns, conditions or privileges of enploynent -
must occur. 1d. at 13 Each of the actions which the Conpl ai nant

al | eges the enpl oyer took for retaliatory and discrimnatory rea-
sons, including the April 5, 1995, witten reprimnd as to which
the conplaint is untinely, is an adverse action within the nean-
ing of the Acts.

However, to establish that the enpl oyer took adverse action
at least in part because of the enployee's protected activity,
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there nust be sufficient evidence in the record to warrant at

| east an inference that protected activity was the |ikely reason
for the adverse action. Post v. Hensel Phelps Construction Co.,
Case No. 94-CAA-13 (ALJ Jan. 31, 1995). Because notives for
actions are normally subjective, a connection may be shown by
circunstantial evidence. 1d. If disparate treatnent of the Com
pl ai nant is shown, the enployer has the burden to articulate a
legitimate reason, unrelated to the protected activity, that
actually notivated the adverse action. 1d.

Even if the conplaint were tinely as to the April 1995
reprimand, no retaliatory notive for the adverse action is denon-
strated on the record. WIful failure to tinmely conplete a work
assignnent, |eaving work early w thout perm ssion, and permtting
el ectricians to swap shifts w thout obtaining approval of his
supervi sing engineer are all clear violations of TVA policies.
TVA managenent was justified in issuing a reprimnd.

The Conpl ai nant’ s August 28, 1995, suspension for author-
izing his crew nenbers to sign out at a tinme somewhat |ater than
their actual departure tinme is also a violation of conpany rul es,
is fraudul ent and is conduct which nerits discipline. No evi-
dence, circunstantial or otherw se, supports any connection
bet ween the enpl oyer’s adm nistration of discipline and Wight’s
conpl ai nts about the ground disks, even if it was protected
activity known to the enpl oyer.

The Conpl ai nant’ s “unacceptabl e” rating in his August 28,
1995, performance review is based on his uncooperative attitude
towards his supervisors, and particularly Ms. Byers. Hi s deposi-
tion testinony clearly denonstrates his hostile attitude towards
TVA managenent, and particularly towards Ms. Byers. Managenent’s
rating of the Conpl ainant’s performance was justified by his
attitude and the tension he created between craft enpl oyees and
supervi sors.

VWhile the filing of a conplaint under the Acts is itself
protected activity, Bryant v. EBASCO Services, Inc., Case No.
88-ERA-31 (Sec’y April 21, 1994), it can’'t be used to connect
all eged protected activity occurring nore than a year earlier to
a new conplaint filed in Cctober 1996.

Adverse comments in the Conplainant’ s annual performance
revi ew dated Septenber 24, 1996, also reflect nmanagenent’s legit-
i mate dissatisfaction wwth Wight's inability to cooperate with
Ms. Byers and the tension and di sruption generated by their rel a-
tionship, having nothing whatever to do with allegedly protected
activity. The Conplainant’s attitude just had not changed over
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the course of the intervening year and still had not as of
March 19, 1997, when he testified by deposition.

An oral reprimand for taking a day of |eave w thout advance
notice to his supervisor is also appropriate disciplinary action
by supervisors, nerited by his poor attitude and disruptive be-
havior, as is the inposition of the requirenent that he obtain
prior approval of |leave in the future. The Conplainant’s con-
stantly challenging Ms. Byers’ authority and its adverse effect
on the workpl ace environnment needed to be corrected.

The Conpl ainant’s statenments to managenent to the effect
that putting Kenneth Lewi s, Mintenance Superintendent, in charge
of inprovenent of the electrical departnment was “like putting the
fox in charge of the hen house,” and that the only way to inprove
the electrical departnent was for Lewis and Byers to resign, were
apparently the last straw for the plant manager who then was jus-
tified inrelieving Wight of his duties as a foreman and trans-
ferring himto other work. Wight's attitude and repeated chal -
| enges to authority, not any conceivable protected activity,
forced managenent to respond to an untenable situation by renov-
ing the Conplainant fromthe scene. If anything, nmanagenent
showed restraint in allow ng the Conplainant’s relationship with
Byers to continue for sone eighteen nonths before pulling himout
of the unit. Managenent has the prerogative to make personnel
decisions in the expectation that operations will inprove as a
result. The actions taken against Wight were appropriate. The
filing of the Conplaint under the Acts in Septenber 1995 had
not hi ng whatever to do with the adverse actions taken by TVA
agai nst Wight in Septenber and October 1996.

Concl usi on

I conclude that the Conpl ainant’s all eged environnmental con-
cerns regarding the issuance and use of ground disks involved no
protected activity under the Acts; that even if the Conplai nant
engaged in protected activity, no reasonable connection to envi -
ronment al hazards was nade known to TVA nmanagenent; and that
adverse actions taken by TVA managenent agai nst Wight were jus-
tified for legitinmte business reasons and were not in any way
notivated by Conplainant’s illusory environnmental concerns or by
his filing a conplaint under the enunerated environnent al
protection statutes.

There is no genuine issue of material fact to be resol ved
after a formal hearing.
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Recommended O der

The Mdtion for Summary Decision filed by Respondent
Tennessee Vall ey Authority should be granted.

J. M CHAEL O NEI LL
Adm ni strative Law Judge

NOTI CE: Thi s Reconmended Deci sion and Order and the adm nistra-
tive file in this matter will be forwarded for review by the
Secretary of Labor to the Admi nistrative Review Board, U S.
Departnment of Labor, Room S-4309, Frances Perkins Building,

200 Constitution Avenue, N W, Washington, D.C. 20210. The
Ofice of Adm nistrative Appeals has the responsibility to advise
and assist the Secretary in the preparation and i ssuance of final
deci sions in enployee protection cases adjudi cated under the
regul ations at 29 CF. R Parts 24 and 1978. See 55 Fed. Reg.
13250 (1990).



